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The Immigration Marriage Fraud Amendments of 1986 introduced the concept of .,conditional,,
immigration status' Intended to deter and detect marriage r.*0, provisions requiring citizen andnon-citizen spouses to jointly file a petition to remove condition within the 90-day period prior tothe second anniversary of the conferral of "conditional" status had the unintended effect ofcompelling non-citizen spouses to remain in bad, and even abusive, 11u.riu!.r. amendments tothe law in 1990 and 1994 introduced waivers allowing non-citizen spouses to self-petition toremove conditional 

.status, thereby providing u r.ui, of extricating themselves from badrelationships while stirr retaining their rawfur permanent resident (LpR) status.

while most Petitions to Remove condition 
_(Forms I-751) are filed jointly and on time,rimmigration practitioners routinely deal with the special problems and issues arising from latefiled cases and cases filed by conditional residents seeking a waiver of the joint-filing requiringon one of the specified grounds. This advisory is intendeito look at some"of the special issuesarising from late-filed Petitions, Petitions seeking waiver of the joint-fiting requirement andother unusual situations.

LATE FILING OF PETITION TO REMOVE CONDITIONS

In general, a conditional permanent resident is required to submit a petition to RemoveConditions (Form I-751) within the 90 days priorto the second anniversary of the date on whichthe alien obtained conditional permanent residence. Although the statute directs the U.S.
Citizenship and Immigration Services (USCIS) to notifu conditional residents of the need to file
a timely petition, at times conditional residents are not notified or they overlook the timely filingofthe l-751.2

The law provides that-failure to properly file Form I-751 within the 90-day period preceding the
second anniversary of the LPR status means the automatic termination of the alien,s status and

'From 2008 through 2012, uscls received 946,293 Form I-751 petitions, of which g79,0l1were jointly filed and67,282 were waivers. During the same period, uscls granted 74g2s7 Forms I-75 l. of those, 724,660were jointly-
filed and 24'627 were waivers. of the 19,513 denialr,lo,t ts *.."3ointly filed cases and 3,j9g were waiver cases.over the four-year period, 188,498 cases were sent to field offices for interviews; of these, 163,730 were jointly-
fifed and 24,768 were waiver cases. see, Report of citizenship unJr.ri!*tion Services ombudsman, ..Improving
the Process for Removal of Conditions on Residence for Spouses and Chiliren" (Feb. 2g, 2013).
'.See,8.CFR $216.2(a). However, failure to provide notification under the statute does not relieve the individual andthe petitioning spouse of the need to file the Form I-751. see, g cFR g216.2(c).
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the commencement of removal proceedings. In practice, the USCIS can and does routinely
receive, accept and adjudicate late-filed petitions. In that case, the law provides that uSCIS may
accept and adjudicate the Petition but only if the alien establishes "go^od cause and extenuating
circumstances" for failing to file the I-751 during the statutory period.

A policy memorandum dated December 23, 2012, entitled "Revised Guidance Concernins
Adjudication of Certain I-751 Petitions," has clarified USCIS policy on late-fileO-p"ilil"".l
According to the memorandum, if the conditional resident has includld an explanation for the
late filing with an untimely jointly-filed I-751, USCIS will evaluate the explanation for the
untimely filing "in relation to the length of time the application was untimely filed,,, along with
any corroborating evidence that was submitted, to determine whether there is good cause for the
late filing. In other words, the later the filing, the more of an explanation is reqiired.

Corroborating evidence is not necessary if the explanation is acceptable on its face and the law
provides for broad discretion as to what constitutes good cause. The memorandum confirms that
a petitioner can present evidence of "hospitalization, long term illness, death of a family
member, legal or financial problems, having to care for someone, bereavement, serious family
emergency ... work commitment, or a family member on active duty with the U.S. military.,'This
list is not exhaustive, and USCIS will consider all explanations preiented.

Also according to the policy, if the conditional permanent resident (CpR) did not include a
written explanation for the late filing, USCIS will issue a request for evidence (RFE), requesting
a reasonable explanation for the late filing and corroborating evidence. If USCIS receives a
response to the RFE, the immigration services officer (ISO) will evaluate the explanation, along
with any corroborating evidence that was submitted, to determine if the CPR established eood
cause for the late filing.

If USCIS determines that good cause was established for the late-filed petition, it may proceed
with adjudication of the I-751. If USCIS determines that the explanation and corroborating
evidence, if any, do not establish good cause for the late filing, the Petition will be denied and
the conditional resident will be placed in removal proceedings.

WAIVER OF JOINT FILING

There are many scenarios in which the joint filing of the I-751 is not possible. For example, if the
citizen/LPR spouse dies during the two-year period, or if the conditional resident and
citizen/LPR spouse are divorced, or in the process of divorce, or if the conditional resident has
been the victim of domestic abuse, the I-751 cannot be filed jointly. In these situations, the
conditional resident may ask for a waiver of the joint filing requirement on one of several
grounds. To be granted a waiver of the joint filing requirement, the conditional resident must
establish that

r Depoftation or removal from the United States would result in extreme hardship;

' USCIS Memorandum, "Revised Guidance Conceming Adjudication of Certain I-751 Petitions," published on
AILA InfoNet at Doc. No. I 30 I 0444 Qtosted Jan. 4, 2013).
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' The marriage upon which his or her status was based was entered into in good faith by
the conditional resident, but the marriage was terminated other than by death, and the
conditional resident was not at fault in failing to file a timely petition; or

' The qualifying marriage was entered into in good faith Uy ine conditional resident but
during the marriage the spouse or child was battered or subjected to extreme cruelty
committed by the citizen or perrnanent resident spouse or pareni.o

Some of the most common of these scenarios include the followins:

The USC/LPR Spouse Is Deceased

The law provides that if the USC/LPR spouse dies during the two-year conditional period, the
conditional resident can individually file the Petition to Remove Condition. In this scenario, the
waiver provisions of INA 216(Q() do not apply. However, the conditional resident still has the
burden of demonstrating the bona fides of the marriage by presenting documentary evidence
which meets the statute's four-part test5. In situations where evidence of tn. bona fides of the
maniage is weak or unavailable, it may also be possible for the conditional resident to use the
extreme hardship waiver, but only if such hardship arose during the two-year period of
conditional residence.

The USC/LPR Spouse and the Conditional Resident Are Separated, pending
Divorce/Annulment

There is no "good faith" waiver of the joint filing requirement for a conditional resident who is
legally separated from the USC/LPR spouse but not yet divorced. Since the enactment of the
waiver provisions, this scenario has been subject to various interpretations. To resolve this
uncertainty and to standardize practices among the service centers, in 2009, USCIS issued a
policy memorandum entitled, "r-751Filed Prior to Termination of Marriase."T

' See, $216( c)(4) of lmmigration and Nationality Act of 1952 (INA), Pub. L. No. 82-414, 66 Stat. 163 (codified as
amended at 8 USC Sgl l0l et seq.).
'To approve ajointly-filed Form I-751, USCIS must determine that:
I ) The qualifying marriage was entered into in accordance with the laws of the place where the marriage took

place;
2) The qualifying marriage has not been judicially annulled or terminated, other than through the death of the

USC/LPR spouse;
3) The quali$,ing marriage was not entered into for the purpose of procuring permanent resident status for the

alien: and
4) No fee or other consideration was given (other than a fee or other consideration to an attorney for

assistance in preparation of a lawful petition) in connection with the filing of the petition through which the

_ alien obtained permanent residence.
o As to any claim of "extreme hardship" underthe statute, regulations require USCIS to consideronly those factors
that arose subsequent to the alien's entry as a conditional permanent resident. Regulations confirm that "only in
those cases where the hardship is extreme should the application for a waiver be granted" and that "the burden of
estabfishing that extreme hardship exists rests solely with the applicant." See,8 CFR g216.5(e)(l).
' See, USCIS Memorandum, *l-751 Filed Prior to Termination of Marriage," D. Neufeld (Apr. 3, 2009), published
on AILA InfoNet at Doc. No. 09072166 (posted 1u1.21,2009) and related AILA/SCOPS Practice Pointer: "I-751
Filing and Adjudicating Procedures for Parties Separated but Not Yet Divorced," published on AILA InfoNet at
Doc. No. 09092883 (posted Sept. 28, 2009).
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According to that memo, if USCIS receives a waiver request on the basis of termination of
marriage, but the divorce or annulment is not final, the officer may issue an RFE with an g7-day
response period. The RFE will request the conditional resident to provide a copy of the finaldivorce decree or annulment along with a written request to have the joint filing petition treated
as a waiver petition. This provides the conditional resident with an opportunity tl supptement therecord with evidence that the divorce/annulment has been finalized wiihout thl need to file a new
Petition.

Assuming that the divorce takes place during the response period to the RFE, the conditional
resident can establish eligibility for the waiver by su-bmitting u ropy of the divorce decree or
annulment' accompanied by evidence of the bona fides of the relaiionship. If the conditional
resident establishes eligibitity for the "good faith" waiver, USCIS will adjudicate the petition on
the merits in accordance with established procedure. If the conditional resident fails to respond to
the RFE' or if the response does not establish eligibility forthe waiver, USCIS will deny the l-
751, issue a Notice of Termination of Conditional Resident Status and refer the for the issuance
of a Notice to Appear (NTA). In that case, the conditional resident will have the opportunity to
establish eligibility for the waiver in a de novo hearing before an Immigration Judge.

The USC/LPR Spouse and the Conditional Resident Are Separated, But No Final or pending
Divorce/Annalment

If petitioners are not yet divorced when the RFE response is due, then according to the 2009
memorandum,8 the case will be evaluated based on thqbona fides of the marriage. It is important
to note that the Memo is clear that USCIS may not deny a jointly-filed petition solely because
the spouses are separated and/or have initiated divorce or annulment proceedings. In other
words, just because the parties are not living together at the time the I-751 is filed or during the
adjudication of the l-751, does not mean that the marriage was not bona fide at its inception.

If the conditional resident fails to respond to the RFE, or if no proof of divorce or annulment is
presented, USCIS will assess the evidence of the bona fides of the marriage to determine whether
the petition should be approved, denied, or relocated to a field office for an in-person interview.
In practice, according to the USCIS's procedure for assessing fraude, in all likelihood, cases in
this category will be scheduled for interview. Assuming that the service center relocates the I-
751 to a local office, the file will include a memorandum with the notation: "The co-petitioners
are separated or have initiated divorce or annulment proceedings, and the evidence of the record
does not sufficiently demonstrate that the marriage was bona fide.,'

In this scenario, the officer in the local office will conduct an interview to assess whether the
four required facts are true. At the time of an interview, the conditional resident should be
prepared to produce documentary evidence and credible testimony to establish the existence of a
bona fide marriage. If both the U.S citizen (USCyLPR and the conditional resident appear for
the interview and the officer determines the four required facts are true, then the I-751 may be

T 
USCIS Memorandum ,"1-751Filed Prior to Termination of Marriage," D. Neufeld (Apr. 3, 2009), published on

AILA InfoNet at Doc. No. 09072166 Qtosted [ul. 21,2009).
e 

S e e, A dj udic at o r s F i e I d M anua l, ch. 25 . I (g)(2).
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approved and the condition on status may be lifted. If the officer determines one or more of the
four facts are not true, then the officer will terminate the conditional status and refer the case for
the issuance of a Notice to Appear and the commencement of removal proceedings.

Evidence of Good Faith Maniage; unavoilabitity of Documents

With the exception of the "extreme hardship" waiver, which does not expressly require
evidence of good-faith marriage, any Petition to Remove Condition, whet'her jointty- 6.
individually-filed, requires evidence that the marriage was legally and factually valid at its
inception. The kinds of documents that can be submitted to demonstrate the bona fides of a
marriage include, but are not limited to:

- Birth certificates for children of the relationship;
- Joint tax returns;
- Bank accounts or credit cards in joint name;
- wills, health-care proxies, living wills naming the other spouse;- Leases, deeds, mortgages, promissory notes in joint name;
- Cable television, cell phone, utility bills in joint name;
- Automobile registrations and insurances in joint name;
- Lifehealth insurances naming the other spouse as beneficiary/covered person;- Receipts/installmentagreementsforhouseholdpurchase;
- photographs from vacations, holidays, life cycle events, showing spouses together

and with family members;
- Letters, cards or e-mails between spouses;
- Statements of friends, family members, neighbors confirming co-habitation; and- Individually addressed accounts and correspondence showing common address

In some scenarios, however, it can be difficult for clients to produce the kind of documents
which would ordinarily satisfi their evidentiary burden of demonstrating co-habitation and co-
mingling of property. Many clients may not have children, or own vehicles, or have bank
accounts or credit cards. Many clients do not have health, life or auto insurance or employment
benefits or property in their name. Some clients may not have many or any phoiographs,
showing them together and with friends and family. And some clients may have left the maiital
residence and have no access to documents or photos. What can a conditional resident do in this
situation?

Where the documentary record is sparse, the conditional resident will have to be creative. In the
first instance, a detailed statement from the conditional resident should be prepared. The
statement should include a complete chronology of the relationship, from first meeting, through
the courtship and engagement, through the marriage and the split. The statement should be as
specific as possible, with dates, places and names of people with knowledge of the relationship.
The statement also should include details about the parties' state of mind and intent.

In addition to the statement of the conditional resident, statements should be provided from
persons with knowledge of the relationship. If available, a written, detailed statement from the
USC/LPR spouse should be provided. Whether or not such a statement is available. it will still be
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necessary to provide multiple additional statements from credible sources including, wherepossible, statements from family members and friends of the usc/LpR spouse. All suchstatements should be detailed, should identifu the writer, set forth their relationship to theconditional resident and describe specific facts bearing on ih" bona fides of the marriage. Anysuch statements should include corroborating details, including details about events before, atand after the marriage which may reflect the intent orine parties at the time of the marriage.

To supplement the written statements, the conditional resident should provide whateverdocuments he or she can offer, showing periods of co-habitation and co-mingling of property. Ina situation where the evidentiary record is sparse, the conditional resident 
"in 

expect to beinterviewed. In that instance, the credible, detailed, sworn testimony of the conditional resident
as to their intent, actions and state of mind will substantially deiermine the outcome of thepetition.

The Conditional Resident and/or Chitd of the Conditional Resident Have Been Battered
and/or Subject to Extreme Cruelty

In 1990 amendments to INA $216 added a waiver for conditional resident spouses and children
who have been the victims of domestic abuse. This form of waiver provides important protection
for conditional resident spouses under pressure to remain in abusive relationships so as to
preserve their lawful status or that of their child. Persons facing this situation need not subject
themselves and their children to such abuse or threats of abuse, but may use the battered ,pour.
waiver as a means to remove conditional status.l0

This waiver is available if "during the marriage the alien spouse or child was battered by or was
the subject of extreme cruelty perpetuated by his or her spouse or citizen or perrnanent resident
parent.'." In other words, the waiver may be used if either the conditional resident or the
conditional resident's child has been the target of abuse by the USC/LPR spouse, parent or
stepparent. The conditional resident parent of a battered or abused child may apply for the waiver
regardless of the child's immigration status. Moreover, the conditional resideni may apply for the
waiver regardless of present marital status; the conditional resident may Ue resiOing with the
USC/LPR spouse, or may be divorced or separated.

Regulations define battery or extreme cruelty as "any act or threatened act of violence, including
any forceful detention, which results or threatens to result in physical or mental injury." Acts o-1
violence include o'psychological or sexual abuse or exploitation, including .up., molestation,
incest [if the victim is a minor] or forced prostitution.,'ll

r0 Following the implementation of these provisions, legacy Immigration and Natural ization Service
(INS) and USCIS clarified the meaning of "extreme haidship" as well as what constitutes ..credible
evidence" of battering or extreme cruelty for purposes of this waiver. See, Legacy INS Memorandum,*'Extreme Hardship' and Documentary Requirements Involving Battered Spouses and Children" (He
90/15-P; HQ 70/8-P) (no date on document) and legacy INS Memorandum, "Implementation of Crime
Bill Self-Petitioning for Abused or Battered Spouses or Children of U.S. Citizeni or Lawful permanent
Residents" (Apr. 16, 1996).
" See,8 CFR 9215.5(e)(3).
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As with any petition' the outcome of the case depends on the strength of the evidence. According
to the regulations, for.cla.ims involving physicaiabuse, the conditional resident may submit any
credible evidence including, but not limited to, "expert testimony in the form oi reports ani
affidavits from police, judges, medical personnel, school officials and social service agency
personnel." In addition, it is advisable to include a narrative from the conditional ..rid.ni,
describing in detail the nature and extent ofthe abuse.

As to claims involving "extreme cruelty" or mental cruelty, regulations require applicants to
furnish independent evidence from "a professional recogn?ei Uy ttre TUSCIS] as an expert in the
field." This includes only licensed clinical social workeisl2, psychologists, ani psychiatrists. The
name' address, identification number, licensure of the professionai must be included in any
report and on the Form I-751 itself.

The statute and regulations recognize the impoftance of confidentiatity for waivers involving
domestic abuse and/or extreme cruelty. As with other forms of relief arising under the Violence
Against Women Act'', procedures associated with this type of waiver req"uire USCIS to keep
information contained in the petition or supporting documents in strict 

"onfid"n"". 
It may not

release the information to any party without a court order or the written consent of the alien 
-or, 

in
the case of a child, the written consent of the parent or legal guardian who filed the waiver
application for the child. Information may be released only to the ipplicant, his or her authorized
representative, an officer of the USCIS, or any state or federal law enforcement agency.la

For conditional resident spouses in abusive marriages, this form of waiver offers protection and
hope and a means of removing conditional status that does not depend on the good will or
cooperation of the USC/LPR spouse.

The Conditionsl Resident Is the Stepson or Daughter of the USC/LPR Spouse, and the
conditional Resident Parent Is Estrangedfrom the asc/LpR spouse

Under the statute, conditional status and the rules for removing conditional status apply to an
alien who becomes a conditional resident through the qualifying marriage of their pirent to a
USC or LPR. Regulations permit the dependent child of a conditional resident who acquired
conditional status concurrently with the parent to be included in a joint petition or as part of a
waiver petition.r5 Children who cannot be included in a joint peiition due to the child's not
acquiring conditional resident status concunently with the parent, the death of the parent, or
other reasons must file a separate I-751.

12 A clinical social worker who is not required to hold a state license will be recognized as a licensed professional if
he or she is included in the Register of Clinical Social Workers published by the National Association of Social

Ygk.lt-:l is certified by the American Board of Examiners in Clinical Social Work. See, 8 CFR 216.5(e)(3)(vii).
'' The Violence Against Women Act (VAWA) and Section 384 of the Illegal Immigration Reform and Immigiant
Responsibility Act of 1996 (8 U.S.C. $ 1367) contain confidentiality provisions that generally prohibit disclosuie to
a third-party of any information relating to an individual who is a petitioner for reliif undei VIWR. They further
prohibit DHS from using information solely from a spouse or parent who has battered the petitioner or subjected the
petitioner to extreme cruelty as the basis for charging the petitioner with removability.
I a. See, 8 CFR g2 I 6.5(eX3)(viii).
'' See, 8 CFR $216.5(a)(2).

Copyright @ 2014, American Immigration Lawyers Association (AILA)



650 2074 AILA lmmigration proctice pointers

But what if the child's parent, the conditional resident spouse, is estranged from the USC/LpR
sponsor? Or what if the childos parent, the conditional resident spouse, fails to file the l-751,
returns to the home country or otherwise decides not to pursue the iemoval of conditions? In this
situation, unless the I-751 is timely filed and approved, the conditional resident child faces the
termination of conditional status. What can a chiid, who may be a minor or a young adult, do to
remove the condition on his4ter status absent the involvement of his conditionai resident parent.

Though unusual, this scenario is not rare. In such situations, the conditional resident child, who
may be living with the USCiLPR stepparent, or living apart from the USC/LPR stepparent, who
may be a school-aged child or younger, or a person in their late teens or early 20,s, has the
burden of producing credible and persuasive evidence to establish the bona fides of his/frer
parent's marriage.l6

Under these circumstances, obtaining the traditional forms of evidence referred to above can be
difficult, if not impossible. If the conditional resident parent and the USC/LPR stepparent are

fiving apart, estranged and not cooperating, the conditional resident child may not have access to
bills, statements, leases, accounts and photos to establish the bona fides of the marital
relationship. In such circumstances, the conditional resident child will need to gather whatever
documents may be available to demonstrate that the marriage was not entered into for the
purpose of evading the immigration laws of the U.S. and that there was co-habitation and co-
mingling of property between the conditional resident parent/spouse and hisftrer USC/LPR
spouse.

In this example, the detailed, written statement of the petitioner along with corroborating
statements from other sources may be the best, if not the only evidence available. To the extent
that USCIS is unable to approve the case based on the documents accompanying the I-751, the
service center has the option of forwarding the case to the local office for an in-person interview.

The Conditional Resident and USC/LPR Spouse Are Living Abroad

There is no requirement that a conditional resident be physically present in the United States at
the time the I-751 is filed and conditional residents living abroad are not excused from the timely
filing of the petition. In such cases the conditional resident spouse, whether filing jointly or
individually, must file case with the service center serving the "place of residence." The
regulations are silent about which USCIS office has jurisdiction, but presumably the I-751 can be
filed based on the conditional resident's last place of U.S. residence.

According to the Adjudicator's Field Manual, I-751's filed by conditional residents living abroad
will be place on hold until the conditional resident and/or USC/LPR spouse return and provide a
U.S. address. Once a U.S. address is known the case will be activated and evaluated to determine
whether an interview is required.

t6 Adiudicator's Field Manual, ch.25, section (g)(5).
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Please note that I-751's filed by conditional residents who are overseas pursuant to military or
government orders and who have valid APO/FPO addresses are not automatically placed on
'ooverseas hold." Instead, USCIS will review the I-751 and supporting documentation and, if no
interview is required, it may approve the Petition and remove the conditional status.

CONCLUSION

While in most cases, Petitions to Remove Condition are jointly filed by co-habiting spo.rses,17
there are many situations in which the I-751 is filed individually, usually but not always as a
waiver case. And with more than 15,000 individual or waiver cases filed each year, there are
more variations in filings than can be addressed in a single article. However, like most
immigration applications, the quality and quantity of the evidence submiued and the
thoroughness of preparation is what differentiates successful cases from those that end up before
the immigration court.

" According to statistics in the Ombudsman's repofi,92 percent of all I-751's are jointly filed. As stated in footnote
1, supra, from 2008 through 2012, USCIS received 946,293 Form I-751 petitions, of which 879,0llwere jointly
filed and 67,282 were waivers. During the same period, USCIS granted 749,287 Forms I-751. Of those, 724,660
were jointly-filed and 24,627 were waivers. Of the 19,513 denials, 16,115 were jointly filed cases and 3,398 were
waiver cases. Over the four-year period, 188,498 cases were sent to field offices for interviews; of these, 163,730
were jointly-filed and 24,768 were waiver cases. See, Report of Citizenship and Immigration Services Ombudsman,
"Improving the Process for Removal of Conditions on Residence for Spouses and Children" (Feb. 28, 2013).
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